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TELEPHONIC APPEARANCES REQUIRED

Havasu Lakeshore Investments, LLC ("HLI") has moved (the "Sale Motion") for a 

Court order permitting a sale of 46 lots (the "46 Lots") that were deeded to it in 

approximately July 2019 pursuant to a then in-force but now vacated plan of 

reorganization.  The proposed selling price for the 46 lots is $2,246,000.  The Sale 

Motion requests a Court order that the proposed sale be free and clear of all liens, 

including the Existing Liens (as that term is defined in the Sale Motion).  Terry Lee 

Fleming, Jr. (the debtor’s son) and Havasu Landing, LLC (together, the "Objecting 

Tentative Ruling:
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Parties") oppose the Sale Motion.

The 46 Lots are not bankruptcy estate property, they are HLI’s property and have 

been HLI’s property since approximately July 2019.  The 46 Lots are being sold under 

the threat of foreclosure by the Vista Del Lago Homeowners’ Association (the 

"HOA") – a distress sale, in other words.  The 46 Lots are being sold in bulk, a type of 

transaction that the Court previously found to be commercially unreasonable.  They 

are being sold during the greatest pandemic in over a century, a mega-event that 

has already resulted in the deaths of more than one-half of one million Americans 

and has caused economic disruption and dislocation of practically Biblical 

proportion.  For these reasons, it comes as no surprise to the Court that the 46 lots 

are proposed to be sold in June or July 2021 at a far lower price than their fair 

market value at the time they were conveyed to HLI in approximately July 2019.  

Evidence of a selling price under these circumstances has zero probative value as to 

what the 46 Lots were worth when they were conveyed to HLI two years earlier.

The Objecting Parties suggest that the Court would be a party to a constructive 

fraudulent transfer – a sale for less than a reasonably equivalent value made while 

HLI is insolvent – were it to grant the Sale Motion.  However, the Objecting Parties 

have not made a sufficient showing that the proposed selling price is less than 

reasonably equivalent value.  This is the case because the Objecting Parties have not 

shown the effect of a fire sale or distress sale (which this clearly is because of the 

HOA’s foreclosure threat) in a commercially unreasonable manner on the less-than-

reasonably-equivalent- value requirement of a constructive fraudulent transfer.

The Court is most definitely not making a finding that the proposed sale of the 46 

Lots is for reasonably equivalent value, merely that the Objecting Parties have not 

made a sufficient showing that the proposed sale is for less than reasonably 

equivalent value.

HLI has failed to make a sufficient showing that this Court has the requisite authority 
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to order that a sale of non-bankruptcy estate property and a sale that is not being 

made pursuant to 11 U.S.C. § 363 can be made free and clear of the Existing Liens.

The Sale Motion is granted in part and denied in part.  HLI may sell the 46 Lots (that 

portion of the Sale Motion is granted), but the Court will not order that such sale is 

free and clear of the Existing Liens (as that term is defined in the Sale Motion).  That 

portion of the Sale Motion is denied.  Moreover, all rights are reserved to all parties 

to assert liens against the sale proceeds from the 46 Lots, to commence interpleader 

proceedings with respect to sales proceeds and to make demand on any escrow 

agent consistent with their asserted rights.

The Court makes no finding as to whether the sales price is fair and reasonable.  No 

sufficient showing was made by HLI in this regard, given the fraudulent transfer 

arguments made by the Objecting Parties.  That portion of the Sale Motion is 

denied.

The Sale Motion in numbered paragraph 4 on page 2 requests a determination by 

this Court that the "net sales proceeds identified in the Closing Statement shall be 

held in escrow pending further order of the Bankruptcy Court . . . or by a Stipulation 

of the Parties."  The Court has been unable to locate the Closing Statement in the 

Sale Motion and will ask about that at the hearing.  However, the Court will deny 

this portion of the Sale Motion to the extent any Closing Statement fails to provide 

that funds shall be placed into escrow in an amount sufficient to cover all Existing 

Liens.                        
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